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“There’s a lot of uncertainty,” says Selina Lee-
Andersen, an associate in the environmental and
energy law groups at Blake, Cassels & Graydon
LLP in Vancouver. “In the medium-to-long term,
we will have a more coherent system. But for now,
we have this patchwork of different systems.”

Green shoots
Dennis Mahony, co-chair of the climate change
and emissions trading group at Torys LLP in
Toronto, first joined the firm as a summer stu-
dent in 1992. That was the year that leaders
from around the world converged on Rio de
Janeiro for the Earth Summit, which produced
the United Nations Framework Convention on
Climate Change (and in turn led to the Kyoto
Protocol). Over the intervening years, he has
closely monitored Canada’s ebbing and flowing
interest in climate change.

Even though the federal government formal-
ly signed the Kyoto Protocol in 1998, there real-
ly was no legislative activity until three years
ago, Mahony says. “Climate change went into a
holding pattern somewhere around 1998-1999.
That’s when the government began to realize
how incredibly complicated this was and how
much a federal regulatory regime might impact
the provinces in different ways.”

Indeed, debates about climate change policy
tend to get heated because every province and
state has its own emissions profile, and so each
jurisdiction wants to influence the future shape
of carbon markets differently, in order to protect
its economic interests. Alberta’s emissions pro-
file, for example, is much more carbon-intensive
than Quebec’s, which relies on hydro-electricity.

in their ranks.
Over the last couple of years, he says, firms

have been pouring significant resources into
this new area of practice, “because frankly,
they see that their clients are interested and
are calling and asking a lot of questions. …
[C]limate change is becoming a mainstream
practice area.”

“Clients are taking a closer look,” agrees
Selina Lee-Andersen. “If you’re a company that
produces so many thousand tons of CO2 every
year, that’s a potential cost five years down the
line, and it might be time to consider buying
offsets to be compliant then.”

According to Jennifer Cleall, achieving com-
pliance with reporting obligations is a big

As governments across North America
scramble to pass a hodgepodge of
climate change laws and regula-

tions, anxious clients are increasingly relying
on lawyers for advice on a number of legal
issues that deserve particular attention.

According to Dennis Mahony, about two-
thirds of Canada’s top 20 largest law firms
now have a climate change practice group or
some form of climate change expertise with-

Going mainstream
What was once a sub-specialty of
environmental law is quickly becoming
a whole new area of practice.

issue for clients. But she views climate change
as a practice area that draws upon the exper-
tise of a diverse group of specialists. “They
can’t work alone on these files,” she says of
climate change experts. “They must work in
multidisciplinary teams.”

Law firms are expected to advise on a
range of issues, including the ability to gen-
erate and trade carbon credits, ownership of
those credits, and how offsets must be treat-
ed from a tax perspective. There’s also
greater pressure from investors, sharehold-
ers and securities regulators about disclo-
sure regarding reporting issuers’ environ-
mental footprint and regulatory risk, says
Lee-Andersen.

R
O
B
ER

T
K
A
R
PA

Selina Lee-Andersen
Blake Cassels & Graydon LLP, Vancouver

“In the medium-to-long term, we will have a
more coherent system. But for now, we have

this patchwork of different systems.”
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GHG emitted to a unit of economic output. Saskatchewan
introduced similar climate change legislation in May.
Charting yet another course, British Columbia and Quebec

both introduced their own versions of a carbon tax last year, a
scheme that proponents say is preferable to a cap-and-trade
framework because of its simplicity, transparency, and relative-
ly easy implementation.
So what’s with this sudden frenzy? Environmental dooms-

day scenarios aside, government policy is dictated by the con-
stellation of political forces at play, not least of which is pub-
lic and international pressure to produce a new global climate
treaty to replace the Kyoto Protocol at the upcoming U.N.-
sponsored summit in Copenhagen in December.
With only a few short months to go until Copenhagen, nei-

ther Canada nor the United States have much to show in terms
of curbing global warming. According to a July report com-
missioned by German insurer Allianz SE, the two countries
rank last among G8 members. In spite of talk about a joint

North American regime, the Canadian
and American plans remain separate
works in progress.

Protectionism concerns
Federal Environment Minister Jim
Prentice has said that such decisions “will
be made on the basis of Canada’s nation-
al interests.” Even so, and by his own
admission, Canada has to be mindful
what course its major trading partner
takes, especially as members of the
American political class are eager to voice
their support for protectionist measures in
the form of “Buy American” provisions.
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“There are significant differences between jurisdictions,
and the regulatory framework is emerging accordingly,” says
Jennifer Cleall, an environmental and climate change associate
with Davis LLP in Edmonton. “The government in each
province is going to do what makes sense in that province.”
It was actually the state of California that started the ball

rolling in 2006, passing a law implementing a cap-and-trade
program on CO2 emissions. California’s initiative forms the
basis of a parallel system being developed by the Western
Climate Initiative (WCI), formed by 11 American states and
four Canadian provinces (Quebec, Ontario, Manitoba and
B.C.). Ontario and Quebec each have passed climate-change
legislation to create a provincial cap-and-trade system.
Alberta, not a member of the WCI, took a much different

approach when it became the first Canadian province to sub-
ject large emitters to a mandatory greenhouse gas (GHG)
emissions regime in 2007. It relies instead on an emissions-
intensity regime, which aims to reduce over time the ratio of

Here are a few things to consider when
dealing with carbon-intensive clients.

1. Find out the reporting requirements for a
given industry. Does your client meet the
reporting thresholds in the various jurisdictions
where it operates?

2. Companies must be vigilant about reporting
their emissions, says Lee-Andersen. That way, a
company can establish a baseline of its GHG emis-
sions, which will be used to measure progress
toward meeting its emission reduction goals.

3. Keep an eye on the various timelines. For
example, theWestern Climate Initiative is aiming
for 2012 as the launch of its Regional Cap-and-
Trade Program, and will be using 2005 as a base-
line. This makes it unlikely that offsets and cred-
its earned in, say, 2003-2004 would be tradeable
under the WCI system.

4. Investigate today whether there is a need or
opportunities to buy or generate emission cred-
its. Banking them now may help down the line.

On the lookout

Jennifer Cleall
Davis LLP, Edmonton

“Business and industry are really the ones driving
the provinces across Canada to have a more level
playing field.”
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